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1. Introduction
Human beings are living in a dynamic world characterised by constant changes,
some permanent and some temporary. The dynamic nature of the world leads to
the continuous emergence of new things due to changes in environmental,
cultural, political and civilisational factors, science, innovation and technology.

Today, there are many new, unprecedented issues especially in the field of
medicine, agriculture, finance, development, environmental sciences and
information and communication technology unprecedented in the experience of
earlier generations of Muslims. Fortunately, as a comprehensive and universal
religion, Islam provides mechanisms and direction to guide man till he meets
Almighty Allah while remaining upon the right path. Fatwa is one of the
mechanisms that Islam has put in place to help Muslims understand and live in
accordance with Islamic principles and teachings irrespective of time and place.

Fatwa is a legal opinion issued by a qualified Muslim jurist (muftT or fatwa issuer)
relating to certain rulings of Islamic law in order to provide guidance and
clarification on Islamic law and practice. This role is a great responsibility because
it involves interpreting the directives of Allah (the Most High). The Mufti
elucidates on behalf of Allah the Almighty and follows the example of the
Prophet (peace be upon him) in clarifying the rulings of the SharT’ah.!

Usually, a fatwa is issued in response to a question or request for guidance on a
particular issue; however, in other cases, a scholar may issue fatwa without being
specifically asked. In either case, the mufti uses his knowledge of Islamic law and
jurisprudence to provide an answer.

It is imperative for the mufti to take into consideration the public interest
(maslaha) in the process of ifta in order to effectuate a congruence between its
universal meaning and specific injunctions. Magasid al-Shari'ah is the most
important criterion used for the inclusion of public interest in Islamic law. This
underscores the need to understand the concept of magasid al-Shari'ah and its
role in fatwa issuance.

This paper employs a literature survey approach to explain the concept of
magqasid al-Shart’ah (objectives of Islamic Law) and highlights its role in deriving
appropriate Islamic legal rulings (ifta). The paper comprises five sections
including the introduction. The second section explains the concept of magasid
al-Shart’ah, its sources and categorisation. It also explains the concept of fatwa
and its position in Islamic law. The third section highlights the importance and

1See: Qur'an, Q16:44.



application of magasid al-Sharr’ah in fatwa issuance. The fourth section highlights
and discusses the characteristics of maqgasid-based fatwa. The fifth section
concludes the paper and offers some suggestions.

2. Conceptualisation

In this section, attempt has been made to explain the main concepts covered by
the paper. These are; maqasid al-Shari’ah and Fatwa.

2.1 The Concept of Maqasid al-Shari’ah

The Arabic term Magasid is the plural of ‘magsad’, meaning purpose, objective,
principle, intent or end. It means to aim at something, to come to it, to head
towards it;? straightness of a path; and justice, moderation and avoidance of
excess. Thus, maqasid are the objectives that the Shar’ah aims to achieve
through its rulings, following a balanced and moderate.?

In Islamic terminology, Maqasid al-Shari’ah (higher goals of Islamic Law) refers to
the ultimate purpose that the Shari’ah, on the whole, aims to achieve for the
benefit of the servants.* The term refers to the meaning and wisdom behind the
provisions of the Qur’an and Sunnah when read collectively and defines the
ultimate ends that Islamic law aims to serve for society. By inductive reading of
verses in the Qur'an and provisions of the Sunnah, Muslim jurists have
established that the Shari’ah was revealed for the purpose of securing human
benefits and interests (masalih) and preventing harm and injury (mafdsid).”

The Shari’ah came to achieve and realise the interests of the servants in the
present and the hereafter, and it is established that the Shar’ah rulings include
the higher goals that the Lawgiver intended when legislating them, and
requested that they be observed and achieved. In this regard, Al-lzz bin Abdis-
Salam said:®

2 See: Abu Ishaq al-Shatibi, AI-Muwafagat, Tahqiq Mashhar bin Hasan ‘Ali Salman (Dar Ibn

‘Affan, Saudi Arabia, 1997), 2/7.

3 Al-Qahtani, M. B. (2015) Understanding Maqasid al-Shari'ah: A Contemporary Perspective.
International Institute of Islamic Thought, IlIT Book-in-Brief Series, llIT London Office, United
Kingdom, p. 1.

4Ahmad al-Raysuni, Nazhariyyah al-Magqasid ‘indal-imam al-Shatibr (al-Dar al-‘Alamiyyah li al-

Kitab al-Islami, 1992), p. 7

> See: ‘Ali bin Muhammad al-Amidi, Al-lhkam fi Usal al-Ahkdm (Mu’assasah al-Nar, Riyad,

1387H), 3/271.

6 Al-‘lzz bin ‘Abdis-Salam, Qawa’id al-Ahkam fi Masa’lih al-Anam (Maktabah al-Kulliyat al-

Azhariyyah, Cairo, 1991), 2/73.
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“All obligations are related to the interests of the servants
in this world and the hereafter.”

It is believed that all rulings and legislation aim to actualise a benefit, prevent
some harm, or free one from some evil or transgression. Accordingly, the higher
goal of the Shart’ah is the realisation of benefits (masalih) to mankind (both
spiritual and temporal), whether immediate or long-term, and prevention of evils
(mafasid) from him. In line with the objective of realisation, preservation and
enhancement of human welfare and benefits (jalb al-masalih), every good has
been made lawful and every evil has been made unlawful for mankind. To
prevent, remove or mitigate all harms and evils (dar’ al-mafasid), legislations are
put in place to prohibit whatever leads to harm or evil.’

Ibn al-Qayyim said:®
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“Verily, the Shart’ah is founded upon wisdom and welfare
for the servants in this life and the afterlife. In its entirety,
it is justice, mercy, benefit, and wisdom. Every matter
which abandons justice for tyranny, mercy for cruelty,
benefit for corruption, and wisdom for foolishness is not a
part of the Shart’ah even if it was introduced therein by an
interpretation.”

2.1.1 Sources of Maqgasid al-Shart’ah

Verses of the Qur'an and Hadith of the Prophet (peace be upon him) have
provided ample evidence for the declaration of the goals of the SharT’ah.® These
include:

a) The Qur’an confirms in many places that Allah (the most High) is Al-Hakim
(All-Wise). This attribute necessitates that His rulings and legislations be
ordained purposefully. Allah (the most High) says, “Alif, Lam, Ra. [This is] a

’Al-Qahtani, M. B. (2015) Understanding Magasid al-Shari'ah: A Contemporary Perspective, p. 1
8 |bn al-Qayyim al-Jawziyyah, I’ldm al-Muwaqqi’in ‘an Rabb al-‘Alamin (Dar al-Kutub al-
‘llmiyyah, Beruit, 1991), 3/11.

’bid, pp. 1-2.



b)

d)

e)

Book whose verses are perfected and then presented in detail from [one
who is] Wise and Acquainted.”*°

The Qur’an confirms in many places that Allah is the Most Merciful;'! He
intends ease for His servants and to show kindness to them by what He has
created for them, commanded and legislated for them.!? The noble
Prophet (peace be upon him) was himself sent as a mercy to all
creatures.'® This provides evidence for the declaration of the purpose and
goal of Allah’s command and legislation for His servants on one hand, and
the most important purpose of the Prophethood of Muhammad (peace be
upon him) on the other hand. In addition, the Qur’an’s characterisation of
itself that it is “a healing, guidance and mercy for the believers”
underscores the purpose for which it is revealed.*

In many places in the Qur’an, Allah tells us that He has done “such and
such” for “such and such a reason” so much so that its texts become
characteristically goal-oriented.’®> The verses show how the Qur’an is
expressive of its goal justification, cause and benefit.®

Many texts from the Qur’an and the Sunnah of the noble Prophet (peace
be upon him) explain certain general and specific purposes of the Shart’ah,
including the purpose of sparing people undue hardship.!’

There are general texts that encompass the actualisation of all benefits.!8
For example, according to Aisha, the wife of the Prophet (peace be upon
him), “Whenever Allah’s Messenger (peace be upon him) was given the
choice of one of two matters, he would choose the easier of the two, as
long as it was not sinful to do so.”*°

These and other numerous scriptural texts demonstrate the intended purpose
that the law aims to achieve. The purpose is to enhance and preserve human
well-being and progress, and remove evil, harm and injury from society.

10 Qur’an 11:1. See also, Qur’an 4:24; 92 and 130; 27:6 & 66:2

1 Quran 6:147

2 Qur'an 2:185. See: Al-Qahtani, M. B. (2015) Understanding Maqasid al-Shari'ah: A
Contemporary Perspective, p. 2

13 Quran 21:107

14 Kamali, M. H. (1999). Magasid al-Shart’ah: The Objectives of Islamic Law, Islamic Studies, Vol.
38, Issue 2, p. 194.

15 See: Qur’an, 2:179; 5:6; 16:8; 22:39; 24:30; 29:45; 57:7.

16 Kamali, M. H. (1999). Maqasid al-SharT’ah: The Objectives of Islamic Law, pp. 194-195.

7 Qur’an 2:185. See also: Qur'an 22:78

18 Al-Qahtani, M. B. (2015) Understanding Magqasid al-Shari'ah: A Contemporary Perspective, p.
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19Sahih al-Bukhari (3560).



In addition to textual proofs concerning the goals of the Shari’ah, there are a
number of logical proofs.?® The first logical proof is that rulings devoid of wisdom
and desirable goals can only be made by someone who is either ignorant of what
he is doing or unable to achieve such goals. Both these are weaknesses that
cannot be attributed to the One who has knowledge of everything and has power
over all things.?! The second logical proof for the declaration of the goals of the
Shart’ah is the fact that Allah confirms in the Qur’an that He cares for the welfare
of His servants and He is their protector and helper.?? The primary goals of the
Shar’ah are to promote human welfare, preserve benefits, and prevent harm
and evil. The third logical proof concerning the goals of the Shar’ah is the general
recognition that a system that does not aim to bring about benefit or prevent
harm is a failed system that deserves to be neither implemented nor emulated.??

2.1.2 Categorisation of Maqasid al-Shari’ah

The writings of scholars on the goals of Islamic Law have documented three
approaches to categorising maqasid al-Shari’ah.?* The first approach is based on
the types and levels of interests or benefits the law of Islam is intended to
preserve.” Based on this approach, three aspects of maqasid al-Sharr’ah are
identified namely; essentials (maqasid darariyyah), exigencies (maqasid hajiyyah)
and enhancements (maqasid tahsiniyyah).2®

The second approach is based on level of importance or urgency of an issue. This
approach results in the further categorisation of maqgasid into two types. The first
type consists of primary aims (al-magasid al-asliyyah) that embody the Lawgiver’s
most fundamental purposes and are grouped into individual essentials
(daruriyyat ‘ayniyyah) and collective essentials (daruriyyat kifa’iyyah). The second
type comprises secondary aims (al-maqasid al-tabi’ah).?’

20Al-Qahtani, M. B. (2015) Understanding Maqasid al-Shari'ah: A Contemporary Perspective, p.
2.
21 Qur’an 6:18; 6:128 and Qur'an 42:12
22Qur’an 22:78
23 Al-Qahtani, M. B. (2015). Understanding Maqasid al-Shari'ah: A Contemporary Perspective,
p. 2.
24 \bid, pp. 2-4.
2> Al-Qahtani, M. B. (2015). Understanding Magasid al-Shari'ah: A Contemporary Perspective,
pp. 2-3.
26 Abl Ishaq al-Shatibi, AI-Muwfagat, 2/17.
27 Muhammad bin Tahir bin ‘Ashir, Magasid al-SharT’ah al-Islamiyyah (Wazarah al-Awqaf wa
al-Shu’lin al-Islamiyyah, Qatar, 2004), 3/254.
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The third approach to categorising the goals of Islamic Law is based on the extent
to which items encompass the various rulings of Islamic Law. Scholars have
identified three divisions under this approach: general aims (al-maqgasid al-
‘ammah), specific aims (al-magasid al-khassah) and partial aims (al-maqasid al-
juz’iyyah).®

Under the first approach, Muslim scholars have traditionally identified three
levels of the interests that the Shart’ah secures and protects.? These are:

Dardriyyat (Necessities) — The five essential interests that the law protects.
These are the interests on which the survival and wellbeing of society
depend, which are constituted by the five essential values of: i) religion (al-
Din), ii) life (al-Nafs), iii) intellect (al-Aql), iv) progeny (al-Nasl), and v)
property (al-Mal). All measures that secure these values are part of
maslaha and anything that violates or undermines them is mafsada.*
According to Kamali, the destruction and collapse of these essentials will
precipitate chaos and collapse of normal order in society.3!

Hajiyyat (Needs) — The complementary interests. These consist of those
interests that need to be secured in order to remove abnormal hardship
(haraj) and constraint (mashaqqah) from the life of the people, such as
reliable transportation and communication systems. The basis of this is the
fact that Islamic Law is founded upon the facilitation of ease and the
prevention of discomfort and hardship, whether in relation to worship,
daily customs, social and monetary transactions, or criminal procedures.
This means if the absence of something would cause some inconvenience,
disrupt people’s acts of worship, or cause some disturbance to their
otherwise untroubled lives, securing it is an exigency.?? Complimentary
interests are not an independent category as they also seek to protect and
promote the essential interest at a secondary capacity. As such, a hdjah is
elevated to the rank of dardrah if it concerns the public at large.*?

Tahsiniyyat (Embellishments) — These are interests that edify and embellish
life. They are in the nature of desirabilities as they seek to attain

28Ahmad al-Raystni, Nazhariyyah al-Maqasid ‘inda al-Imam al-Shatibi, pp. 7-8. Also, see:
Muhammad bin Tahir bin ‘Ashar, Magasid al-Shari’ah al-Islamiyyah (Wazarah al-Awqaf wa al-
Shu’tn al-Islamiyyah, Qatar, 2004), 3/253-254.

29 Abu Hamid Al-Ghazali, Al-Mustasfa (Dar al-Kutub al-‘limiyyah), p. 174. Also, see: Abl Ishaq
al-Shatibi, Al-Muwadfaqat, 2/20.

30 Abu Hamid Al-Ghazali, Al-Mustasfa, p. 174.

31 Kamali, M. H. (1999). Maqasid al-SharT’ah: The Objectives of Islamic Law, p. 195.
32A1-Qahtani, M. B. (2015). Understanding Magasid al-Shari'ah: A Contemporary Perspective, p.

3

33 Kamali, M. H. (1999). Maqasid al-SharT’ah: The Objectives of Islamic Law, p. 196.



refinement and perfection in the customs and conduct of people at all level
of achievement.>* Examples are use of fine clothing, beautification of
homes and the environment, and development of beneficial conventions.
The absence of these does not threaten human survival, cause exceptional
hardship or harm, but they are nonetheless desirable for human fulfilment
as they serve to make life easier and more enjoyable.®

The above categories form a hierarchy. The darariyyat take the highest priority,
followed by the hajiyyat which are themselves followed by the tahsiniyyat. In
case of conflict, dardriyya take precedence over the hajiyyat, which in turn enjoy
priority over the tahsiniyyat. However the categories are interrelated. For
example, though interests at the level of needs fall below the necessities, the
needs are nonetheless essential for supporting, reinforcing and sustaining the
necessities, so much so that the total loss of an interest at the level of needs risks
weakening the higher level interests, which would then necessitate raising the
value of the lower level interest to the higher level.?® For example, total loss of
one of the needs such as transport or communication would so much threaten
such necessities as life and property, creating a state of emergency that would
necessitate raising the value of transport or communication to the level of a
necessity.

2.2 The Concept of Fatwa

The term Fatwa refers to "a Shar’ah opinion presented to a person who seeks it
with regard to an incidence that has already occurred (the Fatwa incidence) or is
expected to occur.”® It involves “providing formal Shari’ah opinion (fatwa) on a
specific issue, either on request or for the mere sake of enlightening people on
the Shart’ah ruling regarding an arising subject.”38

As an authoritative Islamic legal opinion, fatwa has significant potential to unify
human principles and values. It is instrumental in addressing ethical challenges
that have become a human necessity amid the ongoing conflicts and crises faced
globally.

34 |bid.

3bid.

36)asserAuda, Magqasid al-Sharia — an Introductory Guide (2008), p. 7.
37 According to AAOIFI SharT’ah Standard 29(2/1),

38 OIC-IIFA 153(2/17)



The process of fatwa issuance is presented in figure 1.

_____________ - Issuerequiring | _________,
Fatwa !

Fatwa seeker Fatwa flow Fatwa issuer(s)
(Mustafti)

(Muftr)

L ______ Fatwa issuing
(opinion)

Understanding and applying relevant tools of maqgasid al-Shar’ah in fatwa issuing
is key to making the muftl to arrive at an appropriate value-based and text-
centered fatwa. Considering maqasid al-Shar’ah in ifta serves several purposes,
including the following:

a) It gives a comprehensive view of the texts and rulings of the Shar’ah.

b) Fulfilment of the objectives of Shar’ah is a weighing factor in comparisons
between different Figh viewpoints.

c) It helps in the identification of the end results of the acts of individuals and
subjecting them to the rulings of Shar’ah.

3.1 Importance of Magasid al-Shart’ah in Fatwa Issuance

Knowing maqasid al-Shari’ah is an essential requirement for the Muslim scholars
who are involved with fatwa issuance. As a science of the goals and objectives of
the Shari’ah, magqasid provides fatwa issuers with a foundation for understanding
the texts of the Qur’an and Sunnah with respect to focusing on the text (tawjih al-
Nas), understanding rulings (fahm al-Ahkam) and comprehending the Shari’ah in
all its aspects and extending the scope of coverage (tawsi’ dalalah al-Khitab).

According to Al-Munajjid,*® the mufti needs the knowledge of magasid al-
Shari’ah to develop the ability of ijtihad. The knowledge helps the mufti in the

39 Al-Munajjid, M. S. (nd.), Fawad’id Maqéasid al-Shar’ah [T al-Mujtahid,
https://almunajjid.com/courses/lessons/233#:~:text=%D9%84%D9%83%D9%86%20%D9%85%
D9%82%D8%A7%D8%B5%D8%AF%20%D8%A7%D9%84%D8%B4%D8%B1%D9%8A%D8%B9%D
8%A9%20%D9%81%D9%8A%20%D8%A7%D9%84%D8%AD%D9%82%D9%8A%D9%82%D8%A9,
%D9%88%D8%A2%D9%8A%D8%A9%20%D8%B8%D8%A7%D9%87%D8%B1%D8%A9%D8%8C%
20%D8%AA%D8%AF%D9%84%20%D8%B9%D9%84%D9%89%20%D9%88%D8%AD%D8%AF%D
8%A7%D9%86%D9%8A%D8%AA%DI9%87.



correct application of rulings; benefits him in synthesising conflicting evidence
and achieving balance and moderation in rulings.

The magqasid al-Shari’ah therefore plays vital roles in giving scholars and students
of knowledge a deeper understanding of the provisions of the law and the
teachings of the religion. The knowledge of maqasid is essential in arriving at a
correct interpretation of the law, while also guiding the Muslim society in
formulating solutions when it is faced with new situations in which the texts of
the law have not provided a direct and clear answer. When the issue at hand is
not directly ruled upon by any existing texts, or the texts are ambiguous or
conflicting, the scholars take into account the higher goals of the law in arriving
at an answer. An interpretation that openly contradicts the maqasid al-Shari’ah
cannot be accepted or accommodated.

In addition to its being the basis of good understanding and correct application of
the texts of the Qur’an and Sunnah, the field of maqasid al-Shari’ah is
intertwined with other critical branches of Islamic sciences such as knowledge of
contemporary issues (Jjlgdl 429), public interest based Islamic leadership ( ole
duc il dwld!), and knowledge of the ‘means’ (J5lwgll 423). For the purpose of
issuing fatwa, the magqasid al-shari’ah plays the following functions:*

i. Regulating the interpretations of the religious texts to guarantee that the
purpose of the law is not sacrificed on the altar of literalism. An insightful
look at the various tools that scholars employ for legal interpretation, such
as giyas (analogy), istislah (public interest), istihsan (equity), ‘urf (custom)
and sadd al-zari’ah (prevention of harm) will show that these tools of
interpretation embody the spirit of the maqasid al-Shari’ah.

ii. Highlighting the relevance of the textual context in order to arrive at the
correct interpretation of the scriptural sources of the law, helping to
expose the fallacy of taking or interpreting a Qur’anic verse or Hadith out
of context.

iii. Demonstrating the need to consider the social circumstances in which legal
rules are applied - which vary over time and space.

iv. Encouraging ‘community interpretation’ of textual authorities, so that an
individual verse of the Qur’an or Hadith of the Prophet (peace be upon
him) is not taken in isolation but read together with other relevant verses
and Hadith to arrive at a valid and an appropriate fatwa.

40 Muda, Z., Omar, N., Rajid, Z. Z., Ramlee, N. & Kurniawan, C. S. (2024). Comprehensive Fatwa
Development Based on Magasid Shariah: A Study in Brunei Darussalam, International Journal

of Academic Research in Business and Social Sciences, Vol 14, Issue 4, pp. 857-858.
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Bringing to the fore the importance of understanding that on matters that
are not covered by textual provisions, any measure taken or policy adopted
which is compatible with the objectives of the Lawgiver or falls within the
category of the interests that are recognised by the Lawgiver is upheld and
validated, even if there are no clear and unambiguous scriptural texts in its
support provided it does not contradict established Shar’ah rules and
principles. In this regard, identified benefits or interests that are based on
texts taken from the Qur'an and Sunnah are considered definitive with no
room allowed for debate. In situations whereby the identified benefits or
interests are not found directly in the texts of the Qur'an and Sunnah,
scholars are allowed to explore benefits through in-depth research and
ijtihad based on strict Shar’ah principles.

3.2 Application of Maqgasid al-Shari’ah in Fatwa Issuance

Imam al-Shafi’t was likely the first scholar to stress the importance of of applying
magasid al-Shari’ah knowledge in fatwa issuance. Al-Juwayni has quoted the
steps outlined by al-Shafi't which the mujtahid needs to follow in issuing a ruling
on an incident, of which is the consideration and application of maqgasid.*
Subsequently, many scholars also emphasised the need for those who want to
give fatwa to acquaint themselves with the knowledge of magasid al-Shar’ah and
factor it in fatwa issuance.

Al-Juwaynt said:*?
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“Whoever does not realise that the goals (of the Shari'ah)
are included in its commands and prohibitions lacks
proper understanding of the Shari'ah."

41 AbQ al-Ma’alt al-Juwayni, Al-Burhan fi Usdl al-Figh, Tahgeeq Abdul-Azhim Mahmad al-Dib

(Dar

al-Wafa, al-Mansdrah, Egypt, 1418H), 2/874-975.

https://ketabonline.com/ar/books/10609/read?part=2&page=777&index=5597006/5597042
42 |bid, 1/206.
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Abl Hamid al-Ghazali said:*3

31 Glol gie dgz ] 4255 (00 cnoiginall 43 ¢ il ol
“The objectives of Islamic law are the direction of the
mujtahids. Whoever turns towards it will attain the truth.”

Ibn al-Qayyim said:**

LLdgy‘Lgbudb~Mohud|&JJp{globﬂ)ﬂgjﬁh¢ﬂ\cfLJug‘)anmlgg
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"The example of the one who sticks to the apparent
meanings and words and does not consider the objectives
and intended meanings (of the Shari'ah in deriving rulings)
is like that of a man who was told: Do not greet a heretic,
so he kissed his hand and foot but did not greet him."

According to Al-Shatibi, the knowledge of the magasid is the backbone of ijtihad
and the first and foremost qualification of a mujtahid. He said:*

pedll e Je 20 LY G oSadll 1 5WIg LS Je das, 21
“The degree of ijtihad is attained only by those who
possess two qualities: One of them is understanding the
objectives of the Shari'ah in their entirety. The second is
being able to derive (rulings) based on this
understanding.”

Al-Shatibi also rebuked those scholars who failed to incorporate the magasid in
their ijtihad or fatwa and yet have the audacity to think they were well-qualified
to be performingijtihad or issuing out fatawa without any recourse to it. He
said:*®

16455 3 e Gagh By 20 oplin 3 485
“Whoever does not understand the knowledge of maqgasid
al- Shart'ah will understand it (the Shari'ah) in a way other
than its intended meaning.”

43 Jalaludin al-Suyati, Al-Radd ‘alad man Akhlad ila al-Ard wa Jahila annal Ijtihad fr Kulli ‘Asrin
Fard, p. 182.
4 |bn al-Qayyim al-Jawziyyah, I'lam al-Muwaqqi’in ‘an Rabb al-‘Alamin (Dar al-Kutub al-
‘llmiyyah, Beruit, 1991), 4/527.
4> Abi Ishaq al-Shatibi, Al-Muwdfaqgat, 5/42.
4 Abu Ishaq al-Shatibi, Al-I'tisam, Tahqiq Salim al-Hilalt (Dar Ibn ‘Affan, Saudi Arabia, 1992),
2/683.
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Al-‘1zz bin ‘Abdis-Salam said:*’
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Whoever follows the objectives of the Sharah in realising
benefit and preventing evil will gain, from the summation
of that, a belief or recognition that this benefit cannot be
neglected and the evil cannot be approached, even if
there is no consensus, text, or specific analogy regarding
it, because understanding the Shart’ah itself requires that.

4. Characteristics of Magasid Al-Shari’ah based Fatwa

The issuance of fatwa in light of the magasid al-Shari’ah requires that the fatwa

issuer takes the following into account:*®

i) The scope of the fatwa should be within the legal rulings that are subject
to interpretations and change according to general interests and according
to time, place, circumstance, or custom. This is because, generally, Islamic
rulings are of two types; the one which does not change irrespective of
change in time, place or circumstance, also called the fixed rulings
(colgdl);* and the one which changes according to the requirement of
time, place or circumstance, also referred to as the flexible rulings

(©lysall),
Ibn al-Qayyim mentioned the two types of Islamic rulings as follows:*°

LVl ey Y gele 90 Busly D> e yusm Y g 10le g5 pBSYI
«Oloyall @uy=dg colbrlgll OgxgS sVl olgix! Yo SV Y
4d] Gyl Y 1dgd ¢l goig @Sl e & 5adl 8yudall s9adlg

47 Al-1zz bin ‘Abdis-Salam, Qawa’id al-Ahkam fi Masa’lih al-Anégm, 2/189.

48 Al-Shaybant, U. M. I. (1435H). Dawabit al-Fatwa fi Daw’ al-Magasid al-Shar’iyyah. Majallah
al-‘Ulidm al-Shar’iyyah, Volume 30, p. 258. Also, see: Muda, Z., Omar, N., Rajid, Z. Z., Ramlee, N.
& Kurniawan, C. S. (2024). Comprehensive Fatwa Development Based on Maqasid Shariah: A
Study in Brunei Darussalam. International Journal of Academic Research in Business and Social
Sciences, Vol 14, Issue 4, pp. 857-859.

49 This includes the basic rulings that are established in the Qur’an and Sunnah and which Islam
brought in its basic texts regarding the commands and prohibitions; the pillars of Islam and
basic rulings that no Muslim has any excuse for not knowing; all the rulings on worship; and
matters of ‘agidah.

O Ibn al-Qayyim al-Jawziyyah, Ighathah al-Lahfan min Masayid al-Shaytan (Maktabah al-
Ma’arif, Riyadh), 1/330-331.
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“Rulings are of two kinds. [The first] are those that do not
change but remain constant through changes in time,
place, or the ijtihad of scholars. Examples include the
obligation of duties and the proscription of prohibitions,
prescribed hudud (legal penalties), and so forth. These are
not subject to change or to an ijtihad that contravenes
their prescription. The second kind of rulings change
depending on the interests [of the people] according to
time, place, and situation. Examples include amounts of
discretionary punishments, their types, and their
characteristics.”

On the second type of Islamic rulings, Ibn al-Qayyim said:

JI133315 &SaY15 eyl i85 aasy @aNd5 cs3iall LudS B Y
- l3al5 I3

“Islamic  rulings change with time, location,

circumstances, intention and changing customs.

ii) The fatwa should be based on a sound reason and valid evidence. lbn al-
Qayyim said:*?

e B 532 e 0933015 JISEII (e SLES Wy (o O (a4l) So35 Y
3‘(—\&\4][.9)}_9.9;13.)035 RYEY. M‘@M&c@@)’j&oﬂ‘
Sl Es dbﬂ)j‘j oyjj\ & ;L,.w o Jaszd delas 4| um Lg_>3
&5 Jusell 3 Ab5E5 B3P 4y ok w3k w3h) 385 U3l
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“It is not permissible for the mufti to choose whatever
view or opinion he likes without examining which view has
the stronger evidence or without paying attention to
examining the evidence and, rather, to be content, when
choosing a view, with the mere fact that it is the view of
an Imam or a view adopted by a certain group, and thus
he chooses whatever he wants of options and views, so
that whenever he sees a view that is in harmony with
what he wants and which suits him, he chooses it, so that
what he wants and what suits him becomes the criterion,
on the basis of which he regards one view as more likely

51 1bn al-Qayyim al-Jawziyyah, I’lam al-Muwaqqi’in ‘an Rabb al-‘Alamin, 4/162.
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to be correct than others. This is haram according to the
consensus of the ummah.”

The mufti should always remember the stern warning given against fatwas
which lack Shar’ah basis and appropriate proofs. Fatwas “arising from
illusionary Shari’ah-discarded interests, personal desires and inclinations,
or customs, traditions and arguments that contradict the principles, rules
and objectives of Shar’ah” are both dangerous and damaging.>?

iii) A magqgasid-based fatwa considers the consequences of actions (ma’alat al-
afal - JwYl <Yh). Accordingly, to ensure that an Islamic ruling is in line
with maqasid al-Shari'ah, a mufti does not issue a fatwa on the
permissibility or illegitimacy of an action except after considering what it
leads to.

The concept of ma'alat has been developed by the Jurists as an important
principle that is used in situations where the consequences of Islamic
rulings differ from their intended maslaha. Based on the principle of
ma'alat, many Jurists suggested providing for exceptions, by banning a
permissible action, in particular situations that could lead to mafsada
(evil), or tolerating some aspects of a prohibited action that could lead to
more mafsada were it is totally banned. This approach is considered
necessary for ensuring the applicability of Islamic rules, regardless of any
change in time, place, or circumstance.>®

Al-Shatibr said:>*

3 dBsga JdYI 8 Esh Sgsakn 3i3ah dw;u oG 3 3Bl
U.C Q)Jl,,aﬂ JL’..QB’\ u.o d.x.Q L;LC- piz.) 3’ Al Q‘ glbg céLQJL?u
cda.n.ﬂ U3 ch‘ d3 V) Lj‘ oj.la.: NEY }3\ el:::-)’b _9‘ ‘a‘:@}’b w&ﬁ»ﬂ
d%&dbﬂﬂgc)&b@@g\ WMMBQW
@MwwaonM@’i’yuj&Mg‘wmu

T LA O e UG 4 5505 «ay
"Examination of the consequences of actions is
acknowledged and intended according to the Shari'ah,
whether these actions are lawful or unlawful. Thus, the
Mujtahid will only judge an action carried out by

z\\

2 According to the International Islamic Figh Academy of the OIC,
33 Ishak, M. S. I. (2018). The Principle of Considering Ma’alat in Islamic Rules: Do Ends Justify
Means? International Journal of Islamic Thought, Vol. 14, p. 53.
>4 Abu Ishaq al-Shatibi, Al-Muwadfagat, 5/177.
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individuals, either by action or omission, after examining
the consequences of the action: it may be that it is
initiated in order to bring about some maslaha or prevent
some mafsada but it results in the opposite of what was
intended, or it may not have been initiated in order to
cause mafsada or prevent maslaha, but it has resulted in
the opposite of this action.”

iv) The mufti should consider evidence-based disagreements to weigh the
proof of each scholarly view and arrive at an appropriate ruling on the
issue.

Al-‘Izz bin ‘Abdis-Salam said:>

e 3y casdl BE Lo 56 &) wallaal Iats &10s Lo Laliis
’ yfé@)’ﬂ&@;\buﬁb‘ﬂ;u@‘)’jA.J‘J.la.:)bu\w‘

A‘L“ﬁ’" SE \WWO&LAQSD‘W}@ cLC).wW.)
“The rule in this (matter of scholarly disagreement) is that
if the differing view is based on extremely weak argument
and what is far from the truth, then it should not be
considered or heeded if what he (the upholder of the
differing view) relied upon is not an evidence-based text
according to the Sharvah, especially if his argument is
something that invalidates the ruling on something similar

toit.”

Similarly, Al-Shatibi said:>®

wl§ c‘\.a.a).m.j‘ : ”" 4.1.)‘ u.c o‘).)b,a.n d\j.‘)}" d}l::.” u.‘) .,\a.: \.o.)\
‘au\_c 3\ J,J.U\ ;La_-; b”’ He Eyduo \.>| l.a\3 cuuu,a.) 3\ LSj—°3 l.o.a
Mﬁg\pow

“In disagreement, only evidence-based statements which
are valid in the Shari'ah are considered, whether they are
strong or weak. However, if they are based on not
knowing the evidence or its lack of relevance, then they
are not valid.”

> Al-‘Izz bin ‘Abdis-Salam, Qawa’id al-Ahkam fr Masa’lih al-Anégm, 1/253.
6 Abu Ishaq al-Shatibi, Al-Muwadfagat, 5/139.
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v)

Vi)

The fatwa should not be contrary to acceptable and recognised customs
which do not contradict established rules of the Shar’ah. This means that
a muftl needs to be conversant with customs of all time because without
proper understanding of it, he have difficulty to understand the texts
(nusis) of the Shari‘ah by contemplating the custom of Arabs which
existed in the time of revelation. Also, a mufti needs proper understanding
of custom when dealing with the manifest rulings and books related to
figh, because jurists engage in legal deductions only for their
contemporary time according to their customs, habits, needs, ways of
dealing, lifestyle, social behaviour, transactions, dialects etc.>’

Al-Qarafi said:*®

b Audal) 00 (55 48y el e ilaadl (o i Gkt Balally A5lgall
o ols (0555 UBy celggll b udiilly cldal) A @ JBYI 3l
Y OIYE 3,all Hasy dols 035 A8y (wgually 398U U
S opdi W bae L oak soldl odgd claill esdllly

Customs and norms are a meaning prevalence among
people. This prevalence may be in all regions, such as the
need for food and breathing air. It may be specific to some
countries, such as money and defects. It may be specific to
some groups, such as the call to prayer for Islam and the
bell for Christians. These customs are taken into account
in deriving ruling by us, based on what was mentioned in
the presumption of continuity (al-istishab).

A Muftt who ignore the role of customs and norms may end up giving a
fatwa that is not in line with the reality on ground. Therefore, a maqasid-
based fatwa takes into account customs which do not contradict
established rules and principles of the Shari'ah.

A magasid-based fatwa adopts the principle of moderation (wasatiyyah)
as a means to delivering a balanced Islamic ruling. A Mufti is required to
be credible and to reflect a balanced understanding of the Sharr’ah in line

>7 Al-Fijawi, M. F. A. (2016). Essentiality of Custom ('Urf/Adat) in Issuing Fatwa (Ifta'): A Special
Reference to lbn Abidin's Sharh 'Uqud Rasm al-Mufti. International Seminar on Fatwa
(IsFatwa), p. 2.

8 AbU al-‘Abbas Al-Qarafi, Sharh Tangih al-Fusal (Sharikah al-Tiba’ah al-Fanniyyah al-
Muhaddadah, 1997), p. 448.
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with the Qur'anic message of wasatiyyah,”® while also remaining free of
laxity, neglect, exaggeration and unnecessary strictness.

Wasatiyyah helps the Mufti to understand the balanced vision of Islam
which is inclusive of the interests of both the individual and society, while
also making him to keep in sight its spiritual, rational, and scientific
dimensions. It makes him to neither be extreme nor too lenient. According
to Al-Shatibi, it is a mark of distinction for a Mufti and Mujtahid to
consider those opinions which the majority of scholars supported in the
issuance of their own fatwa, verdict and ijtihad. He interpreted the verse
"guide us unto the straight path" (al-sirat al-mustagim) as the chosen path
of moderation. Moderation is therefore, the purpose (magsad) of the
Lawgiver and it is expected that all Muslims, especially the learned among
them, hold to it and guard against indulgence in whatever is contrary to
the principle of wasatiyyah including excessiveness (such as rejecting the
majority) or reductionism. Accordingly, leaving the path of moderation in
fatwa issuance implies neglecting the purpose (magsad) of the Lawgiver.®°

In the Qur’an, Muslims are called upon to embrace moderation and reject
and oppose all kinds of extremism in belief, worship, thought, as well as
behaviour, whether in the form of excessiveness, transgression, or
unfounded strictness. The Prophet (peace be upon him) has also warned
Muslims against extremism and its dangers. In Islam, achieving
moderation requires following the path of the Prophet (peace be upon
him), his rightly-guided successors and practice of Muslims of the first
three generations.

A recurrent theme in the Qur’an and Sunnah is bringing ease to the people
by removing hardship from them (taysir wa raf’ al-haraj). In the event of a
choice between an easier and a more difficult fatwa, it is advisable that
the mufti opt, as far as possible, for the former in order to avoid inflicting
hardship on the people provided doing that would not amount to
compromising well established principles.

The Prophet (peace be upon him) used to opt for the easier option
whenever he has choice. In the words of his wife, Aisha (peace be upon
her), "Whenever Allah's Messenger (peace be upon him) was given the
choice of one of two matters, he would choose the easier of the two as

9 See: Qur’an, 2:143.
60 Kamali, M. H. (2004). Moderation in Fatwa and ljtihad: Juristic and Historical Perspectives.

Islam and Civilisational Renewal, IAIS Malaysia, pp. 314-315.
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long as it was not sinful to do so, but if it was sinful, he would not
approach it."®!

vii) The fatwa should be appropriate to the circumstances of the time and its
people, and according to the level of understanding of the people if it
involves an issue that is subject to changes due to the above factors.

‘Ali bn Abi Talib said:
Dyiazs A1 OIS T stndl 898,35 Wy Gl 16535
Speak to people only according to their level of
understanding. Do you want Allah and His Messenger to

be denied?°?

Similarly, ‘Abdullah bin Masud said:

535 fgani) OV okt WS Y Bus B3 sk EdTk
Whenever you speak with people in such a way that they
are not able to comprehend you properly, then it (always)
results in fitnah and confusion for some of them.”®3

In addition to the above rules, it is necessary for the mufti to have a proper
conceptualisation and characterisation of any issue which is presented to him
before giving fatwa. The process of conceptualisation requires a great deal of
patience and unhastiness. Ibn Wahab reported that he heard Imam Malik saying:

@53l gl (oo £95 Sgaall b Almall
"Being hasty in issuing Fatwa is a type of ignorance and
foolishness."%

Fatwa issuers therefore need to be slow and cautious and avoid over-courage in
making Fatwa decisions. Nu’aym bn Hammad reported that he heard lbn
‘Uyaynah saying:

Lake g8l Ll e oldl yunr]
“The bravest person to issue Fatwa is the least
knowledgeable.”®

&1 Sahih al-Bukhari (6126) and Sahih Muslim (2327).
62 Sahih al-Bukhari (127).
8 Mugaddimah Sahih Muslim (14).

64 Al-Bayhaqt, Al-Madkhal ila al-Sunan al-Kubra (1901).
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Similarly, Sahnun bin Sa’id said:

ol epo d gl QLI eyl e 19S5 clale 0 gldT Liadl e (ol Ty
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“The most daring person to issue fatwa is the least
knowledgeable. A man may have only one chapter of
knowledge and think that all the truth is in it.”%®

5. Conclusion and Suggestions

The role of maqasid al-Shar’ah in deriving appropriate Shari’ah rulings for
emerging issues and new kinds of contemporary realities cannot be
overemphasised. Applying the tools of magasid al-Sharr’ah, especially in today’s
fragmented, yet very dynamic and changing world is quite essential for proper
conceptualisation and characterisation of issues requiring legal ruling in order to
arrive at an appropriate value-oriented, text-centered fatwa.

The ‘Ulama and students of knowledge, especially who are involved with fatwa
issuing on contemporary issues need to study the various dimensions of magasid
al-Shar’ah in the social, economic, educational, political and technological areas,
and be acquainted with its tools. This, in addition to the knowledge of ‘Usul al-
Figh and al-Qawa’id al-Fighiyyah, will help enhance greatly their capacity and
equip them to understand and factor the humane objectives that the Shari’ah
aims to achieve.

Through the knowledge of maqasid al-Shari’ah, a scholar will be able to
appreciate the correct methodology for understanding and interpreting religious
texts in accordance with the agreed objectives of the religion. A scholar who is
knowledgeable of magqgasid al-Shari’ah recognises and implements the spirit of
realisation of benefits and prevention of harm that runs through all the tools of
textual interpretation.

%> |bn Abdil-Barr, Jami’ ‘Bayan al-’llm wa Fadlih (2209)
%6 |bn Abdil-Barr, Jami’ ‘Bayan al-’llm wa Fadlih (2211)
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